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HOUSE BI LL 2151

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Kretz, Blake, Haler, Rodne, Pettigrew, Buri,
Grant, Newhouse, Dunn, Serben, DeBolt, Cox, Holnmuist, Kristiansen,
Schi ndl er and Ander son

Read first tine 02/21/2005. Referred to Conmmttee on Natural
Resour ces, Ecol ogy & Parks.

AN ACT Rel ating to urban creeks; and adding a new chapter to Title
35 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that:

(1) This chapter will protect our urban environnment and help with
the recovery of threatened sal non within urban areas.

(2) Creek systens connect urban neighborhoods with the natural
envi ronnent . Creek systenms should be a top priority for our
envi ronnental stewardship because they provide salnon and wldlife
habi tat and open space.

(3) The degradation of creeks in our urban areas has reduced their
fl ood-carrying capacity, resulting in severe damage to downstream
properties and to critical fish and wildlife habitat, threatening the
extinction of salnon within urban creeks.

(4) This flooding inpact is especially severe when creek segnents
are directed into underground pipes rather than through natural, open
channel s. In nobst circunstances, the pipes also create fish passage
barriers, which are illegal and nust be renoved under state |aw.
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(5) Renobving a creek from an underground pipe and redirecting it
into a natural, open channel abates the ongoing harm by restoring the
creek's flood-carrying capacity, water quality benefits, and fish and
wildlife habitat. A creek's historic channel contains soils uniquely
suited for flood control, and a creek should be redirected into its
hi storic channel if avail able.

(6) This chapter requires private property owners to restore creeks
only when carrying out major creekside developnent. This is required

to abate ongoing inpacts and to mtigate the direct, indirect, and
cunul ative inpacts of major creekside developnent, which include
i ncreased inpervious surfaces, pollution, lighting, noise, tranpling,
pol I uti on, and shadi ng.

(7) This chapter will reduce ongoing flooding and property danmage
caused by creek degradation. It will also restore fish and wildlife
habitat and renove fish passage barriers. Thus, this chapter is

necessary to protect the public health, safety, and welfare and is
aut hori zed under Article X, section 11 of the state Constitution, as
wel | as through specific authority under RCW 35.21.090 and el sewhere in
state | aw

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Adjacent" neans a creek or its buffers are beneath a right-of-
way abutting the parcel.

(2) "Buffer" neans the buffer required under |local or state |aw
For a creek that is underground or being daylighted, buffers nust be a
m nimum of fifty feet wide on each side of the creek, except that
buf fer averaging is all owed.

(3) "City" means a city with a popul ation of five hundred thousand
or greater.

(4) "Creek"™ includes any stream or watercourse |located in a city
with a popul ation of five hundred thousand or greater that flows year-
round or potentially supports or historically supported sal nonids.
This definition applies equally to portions of a creek that have been
pl aced in a pipe or culvert, or that have been rel ocated, straightened,
channel i zed, or otherwise altered, and applies regardl ess of whether
the watercourse is regulated by the city's critical areas ordi nance or
shorel i nes master program
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(5) "Daylighting" neans restoring a creek segnent that was
previously directed into a pipe or drainage or sewer system by
redirecting it into a natural, open channel.

(6) "Devel opnment” means devel opnent or redevel opnent.

(7) "Devel opnment approval" includes any permt, master use permt,
or other approval required as a condition of changing the use of the
property or constructing any structure on the property.

(8) "Fish passage barrier” includes (a) any culvert failing to neet
t he standards under WAC 220-110-070(3) or (b) any other inpedinent to
fish passage. This determ nation assunes the renoval of downstream
man- made fish passage barriers.

(9) "Floodable wetland bench” or "floodway" is a strip of wetl and
bordering a creek channel that is designed to inundate during high
stream flows to provide shelter to fish and decrease downstream
f I oodi ng.

(10) "Long-term creek restoration plan" neans a plan that, at a
m ni mum has the follow ng conponents:

(a) The city's objectives for creek restoration, including at a
m nimum the policies set forth in section 7 of this act;

(b) A plan, tineline, and identification of funding source for
accelerating the city's creek restoration prograns and inplenenting the
policies set forth in section 7 of this act;

(c) A plan and eighteen-nmonth tineline during which the city nust
eval uate strategies and adopt regulations to further reduce storm water
pollution and inpacts to creek ecosystens. Strategies to be eval uated
include requirenments of |owinpact developnent, pervious pavenent,
increased buffer wdths, wetland restoration, increased use of
infiltration, and restrictions on pesticide and fertilizer on parcels
draining to creeks;

(d) A plan and eighteen-nmonth tineline during which the city nust
updat e existing creek protection regulations, including critical areas
regul ati ons and shoreline master prograns;

(e) A plan and eighteen-nmonth tineline during which the city nust
phase out the use of pesticides, herbicides, and fungicides on city-
owned land within two hundred feet of creeks;

(f) Aplan and twenty-year tinmeline for daylighting creeks on parks
and ot her public property;
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(g) A plan, regulatory framework, and long-term tineline for
daylighting creeks on private property;

(h) A plan and tineline for conducting education and outreach to
creeksi de property owners concerning creek and riparian function and
best managenent practices; and

(i) A plan and tineline for specific and proactive joint planning
and information exchange with other political jurisdictions sharing
responsibilities for creeks that flow entirely or partly within the
city.

Where an existing city program or docunent satisfies one or nore of
these requirenents, the program or docunent nmay be incorporated into
the plan by reference.

(11) "Major creekside devel opnent” neans a project that satisfies
each of the following criteria:

(a) A comercial, nmultifamly residential, m xed-use, or |ight or
heavy industrial devel opnent, subdivision, or short plat that exceeds
the state environnmental policy act (chapter 43.21C RCW exenption
threshol ds set forth in city ordi nance;

(b) Proposed on a parcel having a conbined area of over one-half
acre; and

(c) At least one such parcel or right-of-way contains a creek or
its buffer or is adjacent to a creek or its buffer.

NEW SECTION. Sec. 3. The city shall adopt a long-term creek
restoration plan.

(1) Wthin six nonths after the effective date of this section, the
city shall prepare a draft long-termcreek restoration plan. The city

shall involve the public and interested organi zations in creating the
draft plan and shall consider public comments and any existing
wat er shed pl ans. The city shall hold public neetings and solicit

comments fromthe public and interested organi zations on the draft plan
and shall adopt a final plan within twelve nonths after the effective
date of this section

(2) The goal of the long-term creek restoration plan is to adopt
objectives and tinelines for restoring creeks and carrying out the
policies and directives of this chapter.

(3) The city shall restore creeks in accordance with the [ong-term
creek restoration plan.
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NEW SECTION. Sec. 4. Developers are required to assist in creek
restoration when building a major creekside devel opnent.

(1) Applicants proposing a major creekside devel opnent are required
to restore the creek running on or adjacent to the devel opnent site,
satisfying the requirenents of section 6 of this act. This requirenent
nmust be stated as a condition on any devel opnment approval issued to the
proj ect . The city shall decide whether such restoration wll be
carried out by the applicant under the city's supervision or through a
city effort funded by the applicant, and shall support the project
consi stent wth subsection (3) of this section.

(2) Each applicant for a mmjor devel opnent on creekside property
shall submt a creek restoration plan as part of its application for
devel opment approval. That plan nust include a city-approved
engi neering plan for conducting the restoration required by this
chapter concurrent with the developnent, and the basis for any
exenptions requested under section 6(2) of this act. Any public notice
i ssued regarding the nmajor developnent shall elicit coments on the
restoration plan and its consistency with this chapter.

(3) The departnment of fish and wldlife shall coordinate the
restoration efforts required by this section and the city shal
contribute to such projects to the extent necessary to avoid a
constitutional taking of private property and as deened appropriate to
create incentives for restoration. At a mninmum the city shall ensure
that devel opnment potential on the site is not lost due to the
restoration project and shall grant open space credit. The city may
al so purchase the creek corridor and/or provide | oan financing, grants,
or other valuable benefit such as density bonuses to support the
restoration project to the extent deened appropriate and allowed by
| aw. The city and the devel oper should agree upon ownership and
mai nt enance responsibilities for the restored creek, and wherever
possi ble the restored creek should be transferred to public ownership.

NEW SECTION. Sec. 5. The city shall ensure that creeks are
restored concurrently with major creeksi de devel opnent.
(1) I'n the event that the city should fail to enforce section 4 of

this act, for whatever reason, the city shall <carry out creek
restoration as defined in section 6 of this act concurrently with any
maj or creekside devel opnment. In acconplishing this, the city shall use
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all of its authority, including that under RCW 35.21.090. The city
shall in such event prepare and solicit comments on the creek
restoration plan as set forth in section 4(2) of this act.

(2) Acreek that is directed through a pipe or that contains a fish
passage barrier satisfies the definition of a natural watercourse that
is obstructed, broken, inoperative, inadequate, and |iable to cause
damage to public or private property. To the extent allowed by |aw
the city shall require a property owner to either daylight such a creek
or renove such a barrier, or both, during a mjor creekside
devel opnent, or after giving required notice shall carry out the sane
and bill the costs to the property owner.

NEW SECTION. Sec. 6. (1) For the purposes of sections 4 and 5 of
this act, restoration required during major creekside devel opnment
i ncl udes:

(a) Planting native vegetation and renoving invasive speci es;

(b) Wthin the creek buffers, establishing wetland areas, floodable
wet | and benches, or other neans to slow the rate of water, unless
topography or other existing structures nmke such restoration
i npractical ;

(c) Renmoval of fish passage barriers, if such barriers exist on or
adj acent to the devel opnent site; and

(d) Daylighting the creek on the devel opnent site, if the creek
presently flows through a pipe or culvert section fifty feet or |onger,
exclusive of a right-of-way crossing, that is either:

(1) On the devel opnent site; or

(i1) Under a street or right-of-way adjacent to the site, if the
creek's channel was on the devel opnent site at any time prior to being
moved to its present |ocation.

The creek nust be daylighted for the entire length in which it runs
on or adjacent to the devel opnment site, except that daylighting is not
required where it is necessary that the creek cross a right-of-way or
an existing structure that is to remain as part of the devel opnent.

(2) The city or a private party may obtain an exenption from the
requi renents of subsection (1)(c) or (d) of this section by proving
either (a) that the creek segnent in question, if restored as required
under this section, would have insufficient surface area and/or flow to
provide rearing or refugia habitat for juvenile sal nonids, assum ng
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renmoval of downstream man-made fish passage barriers; or (b) that so
much of the creek downstreamis in pipes that the segnent in question
will as a practical matter never becone accessible to sal nonids.

(3) Any party wishing to apply for an exenption under this section
must submt with the creek restoration plan a witten opinion fromthe
departnent of fish and wildlife certifying that this exenption standard
is net, based upon best avail able science, and pay the costs for such
an opinion. Public conmrent nust be solicited on the exenption request.
The granting of such an exenption is appeal able to the superior court.
In such appeal, the parties supporting the exenption shall bear the
burden of proving that the standards for granting an exenption are net
based upon cl ear and convi nci ng evi dence.

NEW SECTION. Sec. 7. The following applies to cities with a
popul ation of five hundred thousand or greater:

(1) Creeks and their buffers nust be restored as a neans to reduce
fl ood damage to downstream property and to fish and wldlife habitat
and to pronote sal non recovery.

(2) In the few instances where creeks are being directed through
under ground pi pes, the creek shall be redirected into a natural, open
channel , except where it crosses a public right-of-way.

(3) The opportunity to restore and daylight a creek on private
property conmes very infrequently, usually only during a major creekside
devel opnent. A city nust take advantage of these rare opportunities by
ensuring that creeks are restored and daylighted during major creekside
devel opnent .

(4) The city shall protect the opportunity to restore creeks by
prohi biting any future devel opnent over creeks or their buffers.

(5) Where a creek was previously renoved fromits historic corridor
and diverted into a pipe at a location where it cannot be restored
(e.g., a location now covered by a building or road) or into a storm
water or sewage system the city shall protect the opportunity to
restore the creek by prohibiting any future devel opnent over the
creek's historic corridor or, if requested by the parcel owner, an
alternative corridor on that same parcel

(6) The city should increase floodable wetl and benches (fl oodways)
in creeks to reduce downstream fl oodi ng i npacts and enhance habitat.

(7) The city shall renove fish passage barriers from creeks.
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(8) The city shall provide for the education of property owners on
mai ntai ning creek and riparian function.

NEW SECTION. Sec. 8. Devel opnent may not be allowed to preclude
future creek restoration. Under this chapter, creek restoration is a
| ong-term strategy, except where required to be concurrent with major
devel opnent. To preserve the potential to restore all creeks in the
future, the ~city shall grant no developnent approval that is
i nconsistent with the policy stated in section 7(4) or (5) of this act.

NEW SECTION. Sec. 9. (1) The intent of this chapter is to
accelerate the restoration of creeks within a city. This accelerated
restoration effort shall supplenent existing creek restoration prograns
of the city, which shall be maintained at least at their current
| evel s.

(2) The city shall create a creek restoration account to fund the
costs of this chapter. Wthin six nonths after the effective date of
this section, the city shall conplete a study of new revenue sources
avail able to fund the creek restoration account. Wthin three nonths
after the study's conpletion, the city shall adopt the funding
mechani snms it finds nost appropriate.

(3) The additional cost to be incurred by the public shall not be
greater than five dollars per household per year within a city required
to conmply with this chapter. Property owners, businesses, and
institutions are also required to assist in funding the creek
restoration account, and such a contribution shall also be reasonably
limted. This new revenue source and the funds in the account may be
used to finance bonds for creek restoration projects to the extent
deened appropriate and all owed by | aw.

NEW SECTION. Sec. 10. Wthin six nonths after the effective date
of this section, a city required to conply with this chapter nust
prepare a suppl enental envi ronnent al I npact statenment for its
conprehensive plan that specifically addresses the inpact of ongoing
devel opnent and city activities on creeks. It shall evaluate the
i npact of increased inpervious surfaces, l|ighting, noise, tranpling,
pol lutants, stormwater runoff, and shading, and shall serve as a basis
for requiring mtigation of creek inpacts.
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NEW SECTION. Sec. 11. (1) The legislature declares that this
chapter responds to an energency posed by ongoing flooding, property
damage, and environnental inpacts of degraded and piped creeks. This
requi res abatenent of these ongoing inpacts. Thus, the restoration
requi renents inposed by this chapter cannot be defeated by vested
rights.

(2) Notw thstanding any court construction of subsection (1) of
this section, the followng vesting rule is enacted by this section
Applications for a mmajor creekside developnent, as defined in this
chapter, shall vest wupon submssion of a fully conplete building
application, which shall be construed strictly, and shall at a m ni num
satisfy the requirenents of RCW 19.27.095 and shall also include a
creek restoration plan as required by this chapter, a storm water
managenent plan, and a plan for conplying with the federal clean water
act, the federal endangered species act, and all other applicable
envi ronmental | aws. This subsection applies notw thstanding the
previ ous issuance of a master use permt, general devel opnent plan, or
site plan approval.

NEW SECTION. Sec. 12. The mandates of this <chapter create
nondi scretionary duties for the city and its agencies, and any resident
of the state or organi zati on has standing to seek enforcenent of this
chapter by mandanus or other action. If the city is found to be in
violation of the nmandates of this chapter or to have issued any
devel opnent approval or exenption that is inconsistent with this
chapter, the party bringing the action to enforce this chapter is
entitled to recover only the reasonable costs and attorneys' fees
incurred in maintaining such an action.

NEW SECTION. Sec. 13. This chapter is to be liberally construed
to advance the purposes of this chapter.

NEW SECTION. Sec. 14. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

p. 9 HB 2151



1 NEW SECTION. Sec. 15. Sections 1 through 14 of this act
2 constitute a new chapter in Title 35 RCW

~-- END ---
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